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Income/Franchise: 
New York: Retroactive Application of Article 9-A Rule on P.L. 86-272 and Internet 
Activity Violates Due Process 
 
Case No. 903320-24, N.Y. Sup. Ct., Albany County (4/28/25). An industry trade association representing remote 
sellers brought a complaint containing two causes of action in a New York State Supreme Court (Court). The 
first sought declaratory judgment that the New York State Department of Taxation and Finance’s (Department) 
Article 9-A Business Corporation Franchise Tax Regulation adopted in December 2023 involving P.L. 86-272 and 
internet activity (specifically, 20 NYCRR section 1-2.10 (“Rule”)) [see Repeal of preexisting 20 NYCRR 
Subchapter A, Parts 1 through 9, the Business Corporation Franchise Tax, and Adoption of New 20 NYCRR 
Subchapter A, Parts 1 through 9; Repeal of preexisting 20 NYCRR Subchapter B, the Franchise Tax on Banking 
Corporations Regulations; and Adopted Amendments to 20 NYCRR Subchapter C, the Franchise Taxes on 
Insurance Corporations, N.Y. Dept. of Tax. & Fin. (12/11/23); Notice of Adoption, N.Y. Dept. of Tax. & Fin. 
(12/27/23); and previously issued Multistate Tax Alert for more details on the 2023-adopted Article 9-A 
Business Corporation Franchise Tax Regulations] is invalid. The second cause of action sought a declaration 
that retroactive application of the challenged Rule results in a violation of the due process clauses of the US 
and New York Constitutions. The Court ruled that the Department was entitled to summary judgment 
dismissing the first cause of action, concluding that the Rule: 
URL: 
https://iapps.courts.state.ny.us/nyscef/DocumentList?docketId=7ybGpJ_PLUS_dVGucWfFtVimf5w==&display=all&court
Type=Albany%20County%20Supreme%20Court&resultsPageNum=1 
URL: https://www.tax.ny.gov/rulemaker/adoptions/corp/2023.htm#om121123 
URL: https://dos.ny.gov/system/files/documents/2023/12/122723.pdf 
URL: https://www2.deloitte.com/content/dam/Deloitte/us/Documents/Tax/us-tax-multistate-tax-alert-new-york-
adopts-final-corporate-income-tax-regulations.pdf 
 

1. Does not subject out-of-state sellers who engage in more than in-state solicitation to duplicative or 
unfair taxation; and 

2. Is not preempted by P.L. 86-272, the controlling federal statute, or violative of the US or New York 
Constitutions. 

 
The Court reasoned that the Rule does not broadly tax any and all internet sales, but merely “identifies, for 
taxation purposes, those internet activities that establish substantial nexus between an out-of-state seller and 
New York.” According to the Court, the Rule treats the internet activities of out-of-state sellers similarly – 
noting that “when those sellers do more than solicit orders, they will be subject to tax collection.” 
 
Nevertheless, the Court ruled in the trade association’s favor on its second cause of action seeking summary 
judgment for a declaration that the Rule’s retroactive application resulted in a violation of the due process 
clauses of both the US Constitution and the New York Constitution – explaining that the trade association and 
its members were not forewarned of the retroactive application and had no opportunity to alter their 
behavior. The Court also explained that the length of the retroactive period in this case (i.e., nearly nine years) 
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was “excessive,” declaring that the Rule’s retroactive application “as applied to any time period before its 
December 2023 publication date” violates due process. Please contact us with any questions. 
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