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Income/Franchise:
Virginia Department of Taxation Issues Ruling on Exceptions to Intangible
Expense “Addback” Statute

Public Document No. 24-80, Va. Dept. of Tax. (8/21/24). The Virginia Department of Taxation (Department)
issued a ruling addressing statutory exceptions to Virginia’s intercompany intangible expense addback statute,
concluding that the taxpayer:

URL: https://www.tax.virginia.gov/laws-rules-decisions/rulings-tax-commissioner/24-80

1. Must calculate the “subject to tax” exception on a post-apportionment basis;

Did not follow proper procedure to claim a valid business purpose exception; and

3. Failed to show that Virginia’s addback statute violates the Due Process and Commerce Clauses of the
United States Constitution.

N

Regarding Virginia’s “subject to tax” exception, the Department noted that while it is “aware that some
taxpayers have reached agreements with states that allow for an alternative or special method of
apportionment for intangible income or expenses,” pursuant to Virginia law (i.e., Virginia Code section § 58.1-
402 B 8 a 1), “the amount of intangible income or expenses eligible for the exception will be limited to the
apportionment percentage reported on the subject state’s return.” Moreover, citing a 2018 Virginia Supreme
Court decision, the Department explained that the Court already examined Virginia’s “subject to tax”
exception with reference to constitutional principles of fair apportionment and upheld the Department’s
interpretation of the statute. Accordingly, the Department declined to consider whether any portion of the
taxpayer’s assessments should be abated on the basis that Virginia’s addback statute violates the United States
Constitution — concluding that it “will continue to administer the statute consistent with the Court’s decision.”
Please contact us with any questions.
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This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited
(“DTTL"), its global network of member firms or their related entities (collectively, the “Deloitte
organization”) is, by means of this communication, rendering professional advice or services. Before
making any decision or taking any action that may affect your finances or your business, you should consult
a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or
completeness of the information in this communication, and none of DTTL, its member firms, related
entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising
directly or indirectly in connection with any person relying on this communication. DTTL and each of its
member firms, and their related entities, are legally separate and independent entities.

About Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of
member firms, and their related entities (collectively, the “Deloitte organization”). DTTL (also referred to as
“Deloitte Global”) and each of its member firms and related entities are legally separate and independent
entities, which cannot obligate or bind each other in respect of third parties. DTTL and each DTTL member
firm and related entity is liable only for its own acts and omissions, and not those of each other. DTTL does
not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte provides industry-leading audit and assurance, tax and legal, consulting, financial advisory, and risk
advisory services to nearly 90% of the Fortune Global 500® and thousands of private companies. Our
professionals deliver measurable and lasting results that help reinforce public trust in capital markets,
enable clients to transform and thrive, and lead the way toward a stronger economy, a more equitable
society and a sustainable world. Building on its 175-plus year history, Deloitte spans more than 150
countries and territories. Learn how Deloitte’s approximately 415,000 people worldwide make an impact
that matters at www.deloitte.com.

State Tax Matters Page 2 of 2 Copyright © 2024 Deloitte Development LLC
October 25, 2024 All rights reserved.



