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Property: 
West Virginia: Non-Participating Royalty Interest in Oil and Gas Deemed Real 
Property Rather than Personal Property 
 
Case No. 23-ICA-351, W.Va. Ct. of App. (10/8/24). The West Virginia Intermediate Court of Appeals (Court) 
reversed a circuit court’s summary judgment concluding that certain non-participating royalty interests (NPRIs) 
in oil and gas constitute personal property, holding instead that the NPRIs must be classified as real property 
under West Virginia law to, among other reasons, “help create certainty as to who owns the NPRI interest 
based upon the title as shown through the recorded real estate documents.” The Court also reasoned that 
adoption of this “real property approach” in West Virginia – which “holds the royalty interest to vest upon 
conveyance instead of production” – prevents violation of the rule against perpetuity and clouding of title. In 
doing so, the Court noted that there are two general theories in the United States that have been adopted 
regarding unaccrued royalty interests – with the majority of states holding that NPRIs are a real property 
interest in the form of an incorporeal hereditament that immediately vests at the time of conveyance, and the 
minority treating NPRIs as a personal property interest that vests upon production. Please contact us with any 
questions. 
URL: https://www.courtswv.gov/sites/default/pubfilesmnt/2024-10/23-ICA-351%20Opinion.pdf 
 
— Ted Kuch (New York) 

Principal 
Deloitte Tax LLP 
tekuch@deloitte.com 
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(“DTTL”), its global network of member firms or their related entities (collectively, the “Deloitte 
organization”) is, by means of this communication, rendering professional advice or services. Before 
making any decision or taking any action that may affect your finances or your business, you should consult 
a qualified professional adviser. 
 
No representations, warranties or undertakings (express or implied) are given as to the accuracy or 
completeness of the information in this communication, and none of DTTL, its member firms, related 
entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising 
directly or indirectly in connection with any person relying on this communication. DTTL and each of its 
member firms, and their related entities, are legally separate and independent entities. 
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