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Income/Franchise:
South Carolina Appellate Court Affirms that NOL Carryforward Deduction is Not
Permitted for Bank Tax Purposes

Case No. 2020-000999, S.C. Ct. App. (7/31/24). In a case involving a taxpayer filing South Carolina bank tax
returns that attempted to claim net operating loss (NOL) carryforward deductions that are permitted for
federal corporate income tax purposes, the South Carolina Court of Appeals (Court) affirmed that a bank is not
allowed to use the NOL carryforward when calculating its entire net income for South Carolina bank tax
purposes and must, instead, rely on Generally Accepted Accounting Principles (“GAAP”) to calculate its bank
tax liability. Construing any ambiguities in a tax deduction statute against the taxpayer, the Court explained
that the taxpayer’s claim that the statutory term “entire net income” necessarily includes the NOL
carryforward deduction is not supported by South Carolina’s historical application of the state bank tax or by
the “long-established understanding” that South Carolina’s bank tax is a “franchise tax” rather than an
“income tax.” Moreover, the Court concluded that the taxpayer’s assertion that the South Carolina General
Assembly intended the state bank tax to “parallel and conform to the federal income tax regime” is not faithful
to the text of the relevant legislation. Addressing the taxpayer’s claim involving accounting principles, the
Court held that the taxpayer’s “own use of GAAP defeats its challenge” to the South Carolina Administrative
Law Court’s decision requiring it to use GAAP in calculating its bank tax liability. Please contact us with any
questions.

URL: https://www.sccourts.org/opinions/HTMLFiles/COA/6076.pdf
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This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited
(“DTTL"), its global network of member firms or their related entities (collectively, the “Deloitte
organization”) is, by means of this communication, rendering professional advice or services. Before
making any decision or taking any action that may affect your finances or your business, you should consult
a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or
completeness of the information in this communication, and none of DTTL, its member firms, related
entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising
directly or indirectly in connection with any person relying on this communication. DTTL and each of its
member firms, and their related entities, are legally separate and independent entities.
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